May 4, 1995

Honor abl e Margery S. Bronster

At torney Cener al

Department of the Attorney Ceneral
State of Hawaii

425 Queen Street

Honol ul u, Hawaii 96813

Attention: M chael QY. Lau
Deputy Attorney Ceneral

Dear Ms. Bronster:
Re: U PA Request of Gusalino Brothers Construction, Inc.
This is inreply to a letter dated January 30, 1995 from
Deputy Attorney CGeneral Mchael QY. Lau requesting an opinion

regardi ng the above-referenced matter.

| SSUE PRESENTED

Whet her, under the Uniform I nformation Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), the
State Departnent of Transportation ("DOI") nust, upon request,
di scl ose records in the physical possession of two of its
contractors pertaining to work perforned in connection with the
El ectrical D stribution Mdernization, Phase |Il, Project No.
101098-14 at the Honolulu International Airport.

BRI EF _ANSWER

Yes, to the extent that such records are not protected by
any of the exceptions in section 92F-13, Hawaii Revised Stat utes.
The U PA requires an agency to disclose, upon request,
"governnent records,” which termis defined to nean "information
mai nt ai ned by an agency in witten, auditory, visual, electronic
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or other physical form" Haw. Rev. Stat. § 92F- 3 (Supp. 1992).
In previous OP opinion letters we applied the definition of the
term"maintain" set forth in the uniform|aw upon which the U PA
was nodel ed, and opined that an agency that |acks physi cal
custody of a record may nevertheless "maintain" the record if it
retains admnistrative control over the record.

Based on a | egal opinion fromthe Departnent of the Attorney
CGeneral dated March 28, 1995 addressed to the Director of the QP
interpreting the provisions of the State contracts with the two
contractors involved, we believe that the State does
"adm nistratively control"” the contractors' records relating to
the project. Specifically, according to the Departnment of the
Attorney Ceneral, during the contractors' performance of the work
under the two contracts, the State retains the right to inspect
and to copy the contractors' records before final paynment and for
a period of three years thereafter.

Because the DOT retains the enforceable right to obtain
copies of the contractors' records pertaining to the project, it
is our opinion that the DOT retains adm nistrative control of the
records and, therefore, maintains the records involved.
Accordingly, these records are "governnent records"” for purposes
of the Ul PA

FACTS

The State of Hawaii, through the DOTI, initiated inprovenents
at the Honolulu International Airport, which included the
Electrical D stribution System Mdernization, Phase Il, Project
No. A01098-14 ("Project"). The State retained M&E Pacific, Inc.
("M&E") as the Project Manager for the Project under Contract
Nunber 12106 and anendnents thereto ("M&E Contract"). The State
al so retai ned GW Associ ates, Inc. ("GwW") as the construction
manager consultant for the Project under Contract Nunmber 22911
and anendnments thereto ("GW Contract").

According to Deputy Attorney Ceneral Lau, the State: (1) has
not finally accepted the work perforned by M&E and GW, (2) has
not made final paynents, and (3) has not yet term nated these
contracts.

Gusal ino Brothers Construction, Inc. ("GBC'), a conpany
contracting with GW to provide | abor and materials on the
Proj ect, requested, under the U PA, to inspect and copy records
in the possession of GW and MBE. GBC has filed suit against the
State alleging that it was not adequately conpensated for work
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performed on the Project, interest owed, and del ay and i npact
costs.

By |etter dated January 30, 1995, Deputy Attorney Ceneral
Lau requested the O P to provide himw th an advi sory opi ni on
concerni ng whether records in the physical possession of the
DOT's contractors on the Project nust be nmade avail able for
public inspection and copying in light of provisions in the ME
and GW Contracts pertaining to the ownership of the contractors
records.

DI SCUSSI ON
| NTRODUCTI ON

Under the U PA except as provided in section 92F-13, Hawaii
Revi sed Statutes, "each agency upon request by any person shal
make governnment records avail able for inspection and copying

during regul ar business hours." Haw. Rev. Stat. § 92F-11(b)
(Supp. 1992).

Under the U PA, the term "government record,” neans
"information mai ntained by an agency in witten, visual,
auditory, electronic, or other physical form" Haw Rev. Stat.

§ 92F-3 (Supp. 1992) (enphasis added); see al so Kaapu v. Al oha
Tower Dev. Corp., 74 Haw. 365, 376 n. 10 (1993). |If the records
requested by GBC are "maintai ned" by the DOI, they nust be nade
avai l abl e for inspection and copyi ng, except as provided in
section 92F-13, Hawaii Revised Statutes.

While the Legislature did not define the nmeaning of the term
"mai ntain" when it adopted the U PA in OP Opinion Letter No.
91-5 (April 15, 1991), the O P concluded that the definition of
this termset forth in the uniformlaw upon which the U PA was
nodel ed provi des useful guidance in construing the neaning of
this term

The Legi sl ature nodel ed the U PA upon the Uniform
I nformation Practices Act ("Mdel Code") adopted by the National
Conf erence of Conm ssioners on Uniform State Laws in 1980. The
term"mintain” is defined in section 1-105(6) of the Mdel Code
to mean "hol d, possess, preserve, retain, store, or
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admi ni stratively control." The cormentary! to this Mdel Code
provision reflects that: (1) the term"naintain" was defined
broadly, and (2) an agency that |acks physical custody of a
record may neverthel ess "maintain" that record:

Maintain is defined in section 1-105(6)
to sweep as broadly as possible. It includes
i nformati on possessed or controlled in any
way by an agency. The adm nistrative control
conponent of this definition is especially
important since it prevents an agency that
does not have physical custody of governnent
records fromevading its obligations under
t hi s Code.

Model Code § 1-105 commentary at 9 (1980) (enphasis added).

In OP Opinion Letter No. 92-25 (Dec. 22, 1992), we noted
that the term"control"™ has different neani ngs dependi ng on the
context in which it is used, and that for the nost part:

[1]t refers to the "power or authority to
manage, direct, or oversee," or "to exercise
restraining or directing influence over," and
also relates to "authority over what is not
in one's physical possession.” See OP Op.
Ltr. No. 91-5 at 7, and cases cited thereln;
see also, Biben v. Card, 119 F.R D. 421, 425
(WD. Mb. 1992); ML.Cv. North American
Philips Corp., 109 F.R D. 124, 136 (S.D. N. Y.
1992) ("control™ includes |egal right of
produci ng party to obtain docunents from

ot her sources upon demand").

OP Op. Ltr. No. 92-25 at 4 (Dec. 22, 1992).

As a result, in OP Opinion Letter No. 92-25 we opined that
the Legislative Auditor "maintained" records in the physical
possession of a certified public accountant ("CPA") retained by
contract because the Legislative Auditor's contract with the CPA
provided that "[a]t any time during and subsequent to the

The U PA's legislative history suggests that the Mdel Code
commentary be consulted for guidance in interpreting simlar
provisions in the UPA See H Stand. Comm Rep. No. 342-88, 14th
Leg., 1988 Reg. Sess., Haw. H J. 969, 972 (1988).
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conpletion of the audit, the Contract Auditor shall nake
avai l able to the State Auditor the working papers devel oped
during the audit.”™ OP Op. Ltr. No. 92-25 at 5 (enphasis added).

Accordingly, to determ ne whether the State retains
adm nistrative control over records that are in the physical
possession of MBGE and GW, it is necessary to evaluate the
provisions of the State's contracts with these contractors.

1. THE CONTRACTUAL PROVI SI ONS
Section 3.12 of the GWP contract provides:

3.12 Inspection. The Consultant and
hi s subcontractors shall maintain all books,
docunents, papers, accounting records and
ot her evidence pertaining to costs incurred
and to [sic] nmake such materials avail abl e at
their respective offices at all reasonable
tinmes during the contract period and for
three (3) years fromthe date of fina
paynment under the contract, for inspection by
the State and, in the case of federal-aid
proj ects, by authorized representatives of
t he Federal Governnent and shall furnish, if
requested, a maxi num of el ght (8) copies
t her eof .

Section 5.3j(5) of the GW Contract provides:

5.13 Wirk by Consul tant.

] . Records

(5) Al construction records shall becone
the property of the State upon
term nation of this Contract.

Section 3.12 of the M&E Contract provides:

3.12 Inspection. The State, the FAA
Adm ni strator, the Conptroller Ceneral of the
United States, and other authorized
representatives of the Federal Governnent may
i nspect the Wirk of the Consultant and his
subcontractors, if any, at any time. The
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State and aut horized representatives of the
Federal Governnment may al so i nspect the
Consul tant's and subcontractor's books,
docunents, papers, records, and accounts
pertaining to the Work and to [sic] require
t he Consul tant and subcontractor to furnish
copies thereof for a period of three (3)
years after termnation of the Contract or
final acceptance. [Enphasis added.]

Section 3.13 of the M&E Contract provides:

3.13 Ownership of Designs, Plans,
Reports and Docunents. Upon term nation of
the Contract or final acceptance of the Wrk
by the State, all Designs, Plans, Reports and
Docunents of the Consultant’s work product
shall becone the sole property of the State.

The Consultant shall conpile and submt in
an orderly manner to the State all Designs,
Pl ans, Reports and Docunents prepared by the
Consul tant in the course of the execution of
the Work under the Contract. [Enphasis
added. ]

We believe that section 3.12 of the M&E Contract is
anbi guous, in that there is sone doubt concerni ng whet her:
(1) the State may inspect and copy M&E' s records both during the
execution of the work, and for a period of three years after
termnation of the contract, or (2) may inspect M&E' s records
during the execution of the work, and may copy the records for a
period of three years after termnation of the contract.

As a result of this anbiguity, the OP requested the
Attorney Ceneral to provide an interpretation of the contractual
provi sions quoted above. In an opinion dated March 28, 1995, a
copy of which is attached as Exhibit "A " the Attorney General
al so observed that the contractual provisions could be
interpreted in one of two possible ways:

One interpretation is that the State may
i nspect the records at all reasonable tines,
prior to final paynent and for three (3)
years thereafter, but only the Federal
Governnent is entitled to eight (8) copies of
the records where federal-aid projects are
i nvol ved. The second interpretation is that,
prior to final paynent and for three (3)

OP Op. Ltr. No. 95-8



Honor abl e Margery S. Bronster

May 4, 1995

Page 7
years thereafter, the consultant nust furnish
upon request, up to eight (8) copies to both
the State and the Federal Governent [sic].

In construing a contract, a court's
princi pal objective is to ascertain and
ef fectuate the intention of the parties as
mani fested in the contract in its entirety;
if there is any doubt, the interpretation
whi ch nost reasonably reflects the intent of
the parties nust be chosen. University of
Hawai i Professional Assenbly on Behalf of
Daeufer v. University of Hawali, 66 Haw. 214,
659 P.2d 720 (1983). Based upon this
principle, we believe that the second
interpretation is nore reasonable. GW was
retai ned as the Construction Manager for the
State and the State requires the ability to
i nspect the consultant's records and to
maintain its own records while the project is
ongoing (as noted in your neno, by the terns
of the contract the consultant's records do
not becone the State's property until
term nation of the contract or final
acceptance of the consultant's work). To
limt the State to inspection of the records
"at all reasonable tines" and not to allow it
to have copies woul d be unduly burdensone on
the State's efforts to keep infornmed and
mai ntain its own docunentation for the
proj ect .

Letter fromMchael QY. Lau to OP Director Kathleen A
Cal | aghan dated March 28, 1995 at 2.

Deputy Attorney Ceneral Lau al so concluded that under the
M&E Contract, the State retains the right to obtain copies of the
contractor's records when the work is in progress.

Based upon the Attorney General's opinion dated March 28,
1995, it is the opinion of the OP that the DOT retains
adm ni strative control of the contractors' records and,
therefore, maintains the records, since during the performance of
the contractors' work the State retains the enforceable right to
obtain copies of the records, and not nerely the right to inspect
the records. Because we have concluded that the DOT nmintains
records in the physical possession of GW and M&E relating to the
project, we therefore conclude that these are "gover nment
records" for purposes of the U PA  Accordingly, under the U PA,
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the DOT nust disclose records in the physical possession of ME
and GWP, except as provided in section 92F-13, Hawaii Revi sed
St at ut es.

CONCLUSI ON

We conclude that records in the physical possession of GW
and M&E relating to the project are "governnent records" for
pur poses of the U PA  Under the DOI's contracts with Gw and
M&E, it retains the enforceable right to obtain copies of the
contractor's records during the performance of the work and,
therefore, the DOT admi nistratively controls the records in
gquestion. As such, the records in question constitute
"informati on mai ntained by an agency in witten . . . or other
physical form" Haw. Rev. Stat. § 92F-3 (Supp. 1992) (definition
of government record).

Pl ease contact ne at 586-1404 if you should have any
guestions regarding this opinion.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

HRJ: sc

At t achnent
C: Warren Gool shy
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